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Several Connecting Factors, Presumptions and Escape Clauses

Many of the international contract disputes which come before the courts of EU Member
States cannot be resolved on the basis of choice of law made by the parties. In some of these
cases, neither the terms of the contract nor the circumstances provide a clear (or reasonably
certain) indication of the parties’ choice. Indeed, the parties may never have given any
thought to the matter at the time when the contract was made. In other (less common) cases a
conflicting ‘mandatory’ rule might stand in the way of the parties’ own choice. In all such
situations, the forum court will need to revert to the relevant default rule of the Rome I
Regulation, so as to fill the resulting contractual ‘gap’ and to designate the substantive contract

law which the court will then apply.

in the past: Rome I Convention, Article 4
Under the Rome I Convention, when the applicable law has not been chosen in accordance
with Article 3, Article 4 (1) provided that the contract shall be governed by the ‘law of the

country with which it is most closely connected’.

The closest connection test in Article 4 (1) of the Rome Convention served to codify the dominant contract-
conflicts rule which was applied before 1980 in many, though not all, European States. That test also represents

the preferred approach elsewhere, e.g. in the United States.

A complex transnational case will often involve numerous concrete ‘connecting’ factors and
facts. The decision to adopt the closest connection test as the main default rule represented a
preference for flexibility, as opposed to the ‘single factor tests: Rather than set forth a
mechanical formula leading to an ‘automatic’ designation of the applicable law, the closest
connection test leaves a considerable degree of discretion to the judge. And the same time,

however, this formula makes the applicable law more difficult to predict.

Had Article 4 (1) of the Convention been allowed to stand alone, that would have led to a
degree of uncertainty hardly consistent with the certainty which characterizes the Brussels
jurisdictional scheme. For these reasons and others, the closest connection criterion in Article
4 (1) came to be supplemented by an important qualification - a presumption - in (2):

“It shall be presumed that the contract is most closely connected with the country where the
party who is to effect the performance which is characteristic of the contract, his habitual

residence.”
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The most controversial issue relating to Article 4 of the Rome Convention was the
relationship between the closest connection test (para 1) and the presumption (para 2). The
key question was: just how ‘strong’ or the presumption? Or, what does it take to ‘displace’ the
presumption, so that the court is justified in returning to closest connection test in para 1?
The judgments rendered by the courts in EU Member States reveal no less than 3

fundamentally different answers to that question — and all approaches were valid and viable.

Tie-breaker
*  One view (probably the least favored) is that the presumption works merely as a tie-breaker, i.e. it is to put to

use (only) when the connecting factors linked to different countries are more or less evenly balanced.

Win-all
*  Another, equally ‘extreme’ view is that the presumption nearly always determines which law should ‘win’, in
that the presumption cannot be displaced unless the characteristic performer’s habitual residence has ‘no

real connecting value’ in the case at hand.

Middle-position
¢ Finally, and probably most convincingly, the ‘strength’ of the presumption can be placed somewhere
between those extremes: If the presumption is to be of any real effect, it must be taken to apply except where

the evidence clearly shows that the contract is more closely connected with another country.’

Today: Rome I Regulation, Article 4

Article 4 of the Regulation ‘scraps’ the Rome Convention default scheme and puts in its place
an entirely new scheme for determining the law applicable in cases where the parties have not
designated the applicable law. In sharp contrast, Article 4 (1) of the Regulation establishes a
series of single-contact tests (one contact for each significant type) and makes each such test

(factor) decisive for the law applicable under the contract concerned.

The factors isolated for application in these contract types all serve to identify the residence of
the ‘characteristic’ performer concerned. In contrast with the Rome Convention, however,
these new Regulation rules do not merely establish presumptions with respect to the contract

law applicable (for goods, services, etc. They flatly designate the governing law.

There is to be sure, a ‘safety valve’ or ‘escape clause’ in Article 4 (3), but is a narrow one:
Where it is clear from all the circumstance of the case that the contract is manifestly more
closely connected with a country other than that indicated in para (1) or (2), the law of that

other country shall apply.
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* EC], Bier v Mines de potasse, Case 21-76
* EC]J, Shevill v Presse Alliance SA, Case C-68/93
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