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the lex damni. Accordingly, some authors assume that in modern tort law and in the context
of conflict of laws, a focus on the loss sustained and, thus, the application of the lex damni, is
required by liability for exposure to loss and the fact that in some instances of liability there is,
moreover, hardly any prerequisite other than causation of the damage sustained (strict liabil-
ity). All these arguments may be valid in themselves, but they focus only on the victim’s inter-
ests. Such general concerns for the victim are excessive and to this extent somewhat mis-
placed. An appropriate solution must focus on the interests of all parties involved, including
those of the tortfeasor. As already stated, substantive law dictates that a person has to com-
pensate for another person’s injury only if certain requirements of liability are met: A person
is only under obligation to render compensation if the damage is legally attributable to him -
casum sentit dominus. Accordingly, for questions of conflict of laws, it is necessary to deter-
mine which law should provide the criteria for this attribution. In cases of liability based on
fault, the law of the state where the conduct in question took place governs these criteria since
everybody has to comply with the rules and standards of that country in which he acts (as-
suming that this is the place of his habitual residence). To the same extent, the confidence of
the victim in the relevant standards of the state where the harm occurred has to be considered
whereas simultaneously the expectations of the tortfeasor according to the standards of the
state where he commits the tortious action must be taken into account. To begin with, an at-
tributable, negligent behaviour by the wrongdoer requires in any case that he was able to rec-
ognise the legal standards with which he had to comply beforehand. These considerations

argue for the place of conduct, the lex loci delicti commissi.

These remarks are not intended as a general argument for a general application of the law at
the tortfeasor’s place of wrongful conduct, but instead to take account of the fact that tort law
in general does not focus solely on the victim’s issues but also on those of the tortfeasor and
seeks to balance both sides. Therefore, it would have been advisable for the European legisla-
tor to consider the conflicting interests of both parties in the general rule so far as justifiable.
Such a rule would not even have to be designed from scratch since practicable solutions al-
ready exist in some national codes and have been proposed by academics in the last century
(e.g. Switzerland). Last but not least, the arguments for the application of the lex loci delicti
commissi do not demand exclusive consideration of this specific jurisdiction. An exception is
justified in cases where the tortfeasor is aware of the cross-border nature of his action and

where damage in another country is foreseeable to him; in this case the application of the law
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of the state where the harm was incurred does not conflict with the legitimate expectations of
the tortfeasor since he violated the conduct standards of that state. In other words, the key
question in such cases should be whether, under the given circumstances, a reasonable person
could have been foreseen that his conduct in one state would produce injury in the other state.
A general rule according to this basic principle would have rendered the numerous exceptions
to the current rule unnecessary and would have balanced the legiti-mate interests of both par-

ties.

It should not be forgotten that the drafters of Rome II proposed quite a similar idea in art. 17
of the Regulation providing that, regardless of which law governs the non-contractual obliga-
tion, “account shall be taken [...] of the rules of safety and conduct which were in force at the
place and time of the event giving rise to the liability” when determining the actor’s li-ability.
Nevertheless, this rule does not introduce a rule of choice of law but merely allows, on a dis-
cretionary basis and in an evidentiary sense, mere consideration of this factor. Despite the use
of the imperative “shall”, art. 17 does not require the court to apply the rules of conduct and
safety of the place of conduct, but only to “take them into account”. It is doubtful whether this
provision actually solves the general problem outlined above and one sees that only two future
possibilities for the application of lex loci delicti commissi to unforeseeable and, thus, non-
attributable damage remains: Either the general rule of art. 4 is maintained without any rela-
tion to its purpose, thereby producing inconsistent (or rather unjustifiable) results, or the rule
is generally left aside by way of analogy to art. 17. This future gadgetry should have been
avoided, since the wording “take into account” ought to be taken seriously, simply because
analogies in conflict of laws enhance the tendencies of national courts to apply their lex fori,
resulting in internationally counter-productive judgments as shown by the following, final

case in our Section on tort.
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