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where the harm occurred and a liability based on fault at the habitual residence of the victim, a

detachment of basis and result of liability is not only impractical but also simply preposterous.

The depegage solution to the personal injuries dilemma draws the protective cloak of his do-
mestic jurisdiction around the victim, ignoring the legitimate expectations of the tortfeasor.
Judges may find it obnoxious to have to explain to tortfeasors why the amount of damages
ultimately awarded to the victim does not depend on the specific situation and the particular
case but rather on the habitual residence of the alleged victim: Why should liability depend on
the question of whether the pedestrian knocked down is of domestic or foreign citizen-ship? It
must be emphasized that the thin or “egg-shell skull” rule does not apply here since this basic

principle refers more to the physical constitution of the victim than his place of residence.

Furthermore, countries with a lower standard of indemnification or a baréme system are not
likely to embrace a depegage solution. If a citizen of such a country commits a tort in which a
national of a country with a high standard of indemnification is injured, e.g. a road traffic ac-
cident, the compulsory liability insurance is obliged to pay - from the insurer’s perspective —
an extraordinarily high amount of damages. The payment is added to costs that are used to
calculate future premiums not only for the tortfeasor but for the whole insurance pool, i.e. all
other policy holders, causing such to increase. Moreover, the above-described criterion of
foreseeability must be duly taken into account: If the tortfeasor cannot reasonably foresee the
need for insuring at the higher level, it is unfair to impose the law of the habitual residence of
the victim for the compensation of the latter.

Thus, the depecage solution focuses (yet again) too much on the (alleged) victim and dis-
counts the legitimate interests of the tortfeasor. Moreover, it must be called into question
whether this solution is still the application of law in general: No legislator can reasonably
foresee what will happen if the prerequisites of a claim are disconnected from its results.
Hence, a depecgage is subject to chance and thus arbitrary. Finally, the fact that the United
Kingdom has agreed to be bound by Rome II and that the Council and Commission rejected
the European Parliament’s proposal and concluded the above-mentioned agreement not to
authorize the application of the law of the victim’s habitual residence but only to take it “into
account” must be welcomed. In the face of the above arguments, the resulting constraint,
which narrows the scope and impetus of the Parliament’s amendment considerably, should be
taken seriously — otherwise forum shopping to English courts would be maintained in the

above-described manner.
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