


Dr. Thomas Thiede LL.M.

Admittedly, the distinction has become somewhat blurred in the very common cases concerning contracts for
the delivery of goods or the provision of services, because - compared to the Convention - the Regulation
contains a new statutory definition of the ‘place of performance of the obligation in question’ applicable in those
two important case-categories. However, this solution applies only to contracts for the sale of goods and
provision of services; the method cannot be used to provide a similarly simple solution for determining the
jurisdiction in cases involving other kinds of contracts: As regards actions based in such ‘other contracts’,
jurisdiction lies with the court at the ‘place of performance of the obligation in question’. What this expression in
subsection (a) of Article 5 (1) of the Regulation means can be gleaned from the case law decided under Article 5
(1) of the Brussels Convention, since the old rule in Article 5 (1) of the Convention was phrased in exactly the

same way as the new Regulation.

At a very early stage, in the famous Tessili v Dunlop case, the Court of Justice decided that, for
the purposes of Article 5 (1) of the Brussels Convention, ‘the place of performance of the
obligation in question’ must be determined in accordance with ‘the law which governs the
obligation in question according to the rules of conflict of laws of the court before which the
matter is brought’. This reference to the ‘law which governs the obligation in question’ is a
reference to (the applicable) national substance contract law. And because substantive contract
law varies from one State to another, the decision in Tessili v Dunlop clearly implied that a
forum court might well be required to make a ‘choice of law’ before determining the ‘place of

performance’ for jurisdictional purposes.

The fact that the Regulation has now replaced the Convention in all EU Member States has not eliminated the
need to apply the sometimes complex ‘Tessili method’, although Article 5 (1) (b) has reduced the practical

significance.

Step 1: Which obligation?
The ‘classic” Aticle 5 (1) ‘method’ is best understood by a step-by-step process. Since we can
hardly determine the ‘place of performance’ of a given obligation without knowing which

obligation we are talking about, the first step must be to designate the ‘obligation in question’.

When it comes to contracts for the sale of goods or provisions of services, the determination of the obligation in
question is easy: As per the express wording of Article 5 (1) (b), this is the obligation to deliver the goods or to

provide the services.

When is comes to such ‘other’ contracts, the wording of Article 5 (1) does not indicate which
obligation is the ‘obligation in question’, so guidance must be sought in the case law of the

Court of Justice: The Court held that this must be understood as the obligation ‘which
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corresponds to the contractual right on which the plaintiff’s claim is based’. [Or to use the
alternative formulation of employed by the Court, the plaintiff alleges a right to payment, and

the corresponding obligation incumbent on the defendant is the obligation to pay.]

In our fictional case, the plaintiff's claim for payment is based on the defendant’s contractual obligation to pay

for goods delivered, services rendered, or property transferred.

Step 2: Choice of law

Having determined the ‘obligation in question’, the forum court can then proceed to the next
step, which is to determine which national (contract) law should be applied to determine the
‘place of performance’ of that obligation. According to Tessili v Dunlop, the forum court must
apply the conflict of laws/choice of law rules applicable in the forum in order to determine the

applicable substantive law.

In a contractual dispute such as in our fictional case, the choice of law rules applicable to Denmark are those of
the Rome I Regulation. Since the parties have made no agreement on the substantive law applicable to their
contract, the gap-filling rule in Article 4 Rome I regulation determines the applicable law. Under that provision,
the applicable law is the law of the country with which the contract is most closely connected, and since the
subject matter of the contract is a right in immovable property, it is presumed that the contract is most closely

connected where the immovable is situated, here France. Hence, French law applies.

Step 3: Determine the place of performance

Under French law, debts are generally to be paid at the debtor’s residence, which in our
fictional case is in Sweden. This means that Sweden (not Denmark) is the ‘place of
performance of the obligation in question’ (the buyers’ obligation to pay the price of the
house). So the Danish court has no jurisdiction under Article 5 (1) to determine A’s Claim.
And since no other jurisdictional basis of the Brussels I regulation appears to be relevant, the

Danish court should dismiss the action for lack of jurisdiction.

If we were to adjust the facts in our fictional case, so that the house were situated in a country such as England,
then English substantive law would apply (to determine the place of performance for the purposes of jurisdiction
under Article 5 (1)), and since under English law debts are generally to be paid at the creditor’s residence, the
Danish court would have jurisdiction to determine A’s claim for payment, because the creditor A resides in

Denmark.
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